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My  hope  today  is  to  add  an  element  of  rationality  and 
factual  information  to  your  deliberations  on  Park  Plaza.   Let's 
put  rhetoric  aside  and  put  Park  Plaza  in  perspective. 

For  the  past  three  years,  we  have  been  faced  with  numerous 
arguments  against  Park  Plaza  and  when  we  answer  or  rebut  one 
side  of  the  argument  to  everyone's  satisfaction,  the  opponents 
pick  up  that  answer  and  use  it  against  the  project.   For  example, 
several  years  ago,  the  project  was  called  a  bonanza,  with  the 
developer  making  fantastic  profits.   Everyone  now  agrees  that 
the  charge  is  untrue,  especially  since  most  of  the  project  will 
be  developed  under  the  12 lA  law.   Now,  they  argue  that  it  is 
so  unprofitable  that  it  will  be  infeasible. 

Another  contradiction — the  opponents  claim  the  project 
area  isn't  blighted  or  decadent.   And  yet  the  opponents 
"absolutely  favor  redevelopment"  as  set  forth  on  Page  167  of 
the  testimony  before  you  by  Mr.  Mahoney.   How  can  you,  on  the 
one  hand,  favor  redevelopment  and,  on  the  other,  say  the  area  is 
not  blighted?   Even  the  plan  of  the  Park  Square  Improvement 
Association  calls  for  some  demolition. 

Another  contradiction--the  project  is  called  illegal 
and  Mr.  Mahoney  says  it  will  be  tied  up  in  court  for  three 
years.   The  opponents  have  taken  us  to  court  six  times  and  yet 
we've  won  all  the  cases.  .  .  not  a  bad  average.   Some  of  the 
best  legal  minds  in  the  City  have  reviewed  the  legal  issues 
involved  with  this  project  and  feel  very  optimistic  that  the 
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issues  will  be  resolved  in  our  favor.   Four  to  six  months  is 
their  reasonable  estimate  of  the  time  it  \;ill  take  to  resolve 
litigation,  and  let  me  add,  they  are  quite  used  to  the  delaying 
tactics  of  opposing  attorneys.   The  courts  do  not  tolerate 
the  dilatory  tactics  that  we've  been  siibjected  to. 

Also,  on  page  136  of  the  Council  testimony,  Mr.  Mahoney 
admits  that  the  courts  have  decided  in  favor  of  the  redevelopment 
agency  in  nineteen  out  of  nineteen  cases.   On  page  137,  he 
said  you  are  the  court  of  last  resort.   That  doesn't  indicate 
to  me  that  he  is  very  confident  about  his  own  charges  of 
illegality. 

Another  contradiction--some  say  that  v/e  have  decided 
exactly  what  we  are  going  to  build;  that  there  is  no  flexibility 
in  the  planning  and  design  process;  that  the  Civic  Advisory 
Committee  and  theDesign  Advisory  Commettee  are  useless.  And 
yet,  when  we  indicate  that  there  is  flexibility,  that  there  is 
no  detailed  architectural  plan  for  the  development,  we  are 
accused  of  not  having  a  renewal  plan.   On  page  145,  Mr.  Mahoney 
agreed  with  Councillor  Langone  that  we  have  submitted  as  much 
data  as  was  submitted  for  previous  renewal  plans.   The 
availability  of  federal  funds  does  not  alter  the  architectural 
documentation  required  for  approval  of  a  renewal  plan,  only  the 
financing. 

Now,  Mrs.  Hicks  and  gentlemen,  I'm  not  going  to  go  on  and 
take  up  your  time  repeating  all  the  contradictions  in  logic  we've 


Digitized  by  the  Internet  Archive 

in  2010  with  funding  from 

Boston  Public  Library 


http://www.archive.org/details/testimonyofroberOOkenn 


t 


-3- 


heard  in  the  past  three  years.   I  submit  detailed  answers  to 
all  the  points  raised  by  the  opposition  for  your  perusal. 

Take  one  example,  the  charge  that  the  approval  by  the 
Council  was  ixnlawful  because  it  was  conditional  (page  110)  . 
This  is  a  complex  legal  issue,  but  he  neglects  to  mention  the 
most  important  fact  -  that  the  Supreme  Court  decided  this  case 
in  our  favor  in  June,  1973. 

I  would  caution  you  in  accepting  the  charges  of  illegality 
made  by  opponents  who  have  lost  six  out  of  six  court  cases. 

The  key  issue  before  you  is  the  recission  of  the  bond 
issue.   On  page  115,  Mr.  Mahoney  said  that,  in  his  opinion,  the 
recission  would  be  legal,  but  submitted  no  case  law  or  citations. 
You  have  received  just  the  opposite  opinion  from  the  City's 
law  department  citing  cases.   I  submit  today  another 
memorandum  outlining  the  case  law  prepared  by  my  staff.   Weigh 
these  carefully  documented  opinions  against  Mr.  Mahoney 's 
feeling  that  the  recission  would  be  legal. 

Mr.  Mahoney  further  passes  off  the  critical  effect  of 
recission  on  investor  confidence  by  creating  the  unsubstantiated 
aura  of  illegality.   It  is  too  critical  to  pass  off  that  lightly, 
especially  when  the  courts  have  substantiated  our  legal  position 
six  times. 

I  would  read  through  the  entire  reply  we  have  prepared, 
but  I  must  leave  to  attend  the  regular  bi-monthly  meeting  of 
the  BRA  Board  which  is  scheduled  for  3:00  P.M.     I  am  willing 
to  point  out  replies  as  time  allows  and " I  am  also  open  to  any 
questions  the  Council  might  have  on  this  issue. 
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THE  PLAN  IS  ILLEGAL.  .  .  .    , 

.  .  .At  one  point,  Mr.  Mahoney  says  "The  plan  is  illegal. 
It's  unconstitutional.   It  will  be  resisted  to  the  highest 
court  in  the  land."   He  attempts  to  convince  you  and  the  general 
public  that  he  will  successfully  block  progress  for  many  years 
in  the  courts.   Yet  he  ends  his  testimony  with  a  plea  that  you 
are  the  court  of  last  resort  and  states, "The  courts  have  said, 
in  effect,  that  there  are  political  questions."   He  cannot  have 
it  both  ways. 

Some  City  Councillors  seemed  surprised  at  Mr.  Mahoney 's 
use  of  words  such  as  "fraud,"  "misrepresentation."   I, or  anyone 
who  has  watched  Mr.  Mahoney  perform,  has  long  since  become 
accustomed  to  his  use  of  inflamatory  language.   True,  certain 
segments  of  the  public  have  succumbed  to  his  tactics,  tactics 
which  are  designed  to  shock,  to  make  headlines,  to  sow  suspicion. 
He  has  truly  proved  that  the  "big  lie" , repeated  often  enough, 
comes  to  be  believed.   But,  I  always  find  that  Mr.  Mahoney 
eventually  overstates  jiis  case,  and  then  the  inconsistencies  are 
finally  exposed. 

For  example,  he  has  attempted  in  elaborate  fashion  to 
characterize  the  selection  of  Boston  Urban  as  redeveloper  as  a 
"political  deal."   He  neglects  to  state  other  facts: 

-  The  Authority  advertised  nationally  for  redeveloper  interest. 

-Forty  interested  parties  paid  for  and  took  out  a  developer's 
kit. 
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-Five  developers  submitted  proposals- 

-And,  upon  recommendation  of  the  professional  staff  of  the 
Authority,  Boston  Urban  was  selected  because  the  firm  had  the 
strongest  submission. 

For  example,  Mr.  Mahoney  has  tried  to  sell  you  the  idea  that 
he  represents  poor,  helpless  property  owners  who  are  struggling 
valiantly  against  the  Authority  so  that  we'll  go  away  and  let 
them  create  a  Utopia  in  Park  Square.   It  just  won't  wash.   He 
neglects  to  tell  you  that  Mr.  Moskow  took  out  a  developer's  kit, 
but  made  no  proposal.   He  neglects  to  mention  that,  in  this 
very  council  chamber,  a  letter  was  introduced  at  the  Council's 
original  public  hearing,  from  Mr.  Lund  which  stated  his  inability 
to  put  together  a  development  parcel  in  the  area.   Mr.  Mahoney 
overlooks  the  fact  that  our  Civic  Advisory  Committee  invited 
his  Park  Square  Improvement  Association  to  unveil  their 
proposal  for  consideration  and  that  Mr.  Moskow  refused.   And  he 
closes  his  eyes  to  the  stark  reality  of  the  Gas  Company's 
vacant  lots  right  smack  in  Park  Square. 

For  example,  Mr.  Mahoney  tries  to  discredit  Boston  Urban 
by  saying  that  they  don't  have  the  mioney  or  the  ability.   He 
overlooks  important  testimony  to  their  ability  and  their 
resources: 

-They  made  the  best  development  submission. 

-They  have  stuck  with  the  project  for  three  years,  putting 
up  with  semmingly  endless  obstructionist  tactics. 
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-They  have  spent  almost  $1  Million  of  their  own  resources, 
with  no  certainty  of  return. 

-They  have  submitted  financial  statements  which  reflect 
their  capacity  to  carry  out  the  project. 

-They  have  submitted  impressive  letters  of  financial  interest 
from  the  most  prestigious  institutions  in  Boston  and  throughout 
the  country. 

-And,  Gerald  Blakely,  Mr.  Zuckerman's  former  employer,  was 
quoted  at  great  length  in  a  recent  issue  of  the  Boston  Globe 
on  Mr.  Zuckerman's  talents  and  abilities. 

For  example,  he  tries  to  impugn  financial  soundness.   I 
refer  you  to  Volume  VIII  of  the  latest  submission  to  the  State. 
It  is  a  thick  volume  of  supporting  material  to  show  that  there 
is  indeed  a  sound  financial  plan.   I  refer  you  to  the  record 
of  the  original  City  Council  hearings,  21  volumes,  in  which  your 
predecessors,  having  asked  numerous  question,  determined  there 
was  a  sound  financing  plan.   And  I  refer  you  to  the  support 
of  the  Boston  Municipal  Research  Bureau.   Anyone  familiar  with 
the  Bureau,  or  Mr.  Baressi,  know  full  well  that  they  do  not 
lightly  take  positions. 

For  example,  Mr.  Mahoney  attempts  to  portray  the  sale  of 
excess  public  land  as  a  shady  deal.   Let's  set  the  record 
straight  on  the  sale  of  public  land.   Mr.  Mahoney  lumps  it  all 
together,  shalces  it  up,  and  somehow  comes  out  \/ith  the  conclusion 


7. 


^  that  the  City  is  building  New  Charles  Street  in   order  to 

furnish  Boston  Urban  with  public  property  at  bargain  basement 
prices.   He  knows  better.   He  knows  full  well  that  he  is 
deliberately  confusing  the  public. 

A  much-needed  public  improvement  agreed  upon  by  everyone 
is  the  New  Charles  Street  connector.  Private  property  must 
be  taken  by  eminent  domain  for  this  public  improvement.  In 
any  eminent  domain  taking,  the  rights  of  the  property  owner 
to  secure  full  and  fair  market  value  are  amply  protected  by 
the  law.  The  surplus  land  taken  for  New  Charles  Street  will 
be  sold  to  the  redeveloper  on  a  pro  rate  basis,  at  the  same 
full  and  fair  market  value  that  was  paid  for  the  property- 

That  is  not  a  scheme.   The  City  is  simply  recouping  part 
of  its  outlay  by  selling  off  surplus  land. 
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DEVELOPMENT  PLAN  ... 

When  Mr.  Mahoney  engages  in  courtroom  semantics  and  says 
there  is  no  development  plan,  he  distorts  the  thrust  of  my 
remarks  before  you  last  week.   At  the  same  time,  hov/ever,  he  has 
made  it  possible  for  me  to  expand  on  what  has  been  a  most  sig- 
nificant improvement  in  the  process  by  which  Park  Plaza  will 
evolve . 

We  start  with  an  urban  renewal  plan,  the  basic  document 
governing  the  project.   That  plan  sets  forth  the  actions  that  can 
be  carried  out  in  renewing  the  project  area.   It  lists  allowable 
uses,  maximum  densities,  maximum  heights;  it  is  a  framework 
within  which  the  project's  objectives  can  be  achieved.   Note 
the  word  "within" ,  because  the  first  primary  control  in  the  pro- 
ject is  that  no  project  actions  can  go  beyond  those  allowed  by 
the  plan  without  amending  the  plan  and  amending  requires  your 
approval.   I  call  your  attention  particularly  to  page  34  of  the 
Urban  Renewal  Plan  which  says  that  "no  substantial  change  may 
be  made  herein  without  the  same  state  and  local  approval  which 
would  then  be  required  upon  submission  of  a  new  plan;  provided, 
that  any  change  which  increases  any  prescribed  floor  area  ratio 
or  height  limit  or  which  alters  the  uses  prescribed  for  any  parcel 
shall  be  deemed  to  be  substantial" .   The  expression  of  increases 
in  floor  area  ratio  and  height  limit  and  alteration  of  allowable 
uses  as  a  substantial  change  was  an  amendment  to  the  plan  in- 
sisted upon  by  the  Council  in  its  searching  consideration  of  the 
project. 
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In  Park  Plaza,  unlike  most  of  the  traditional  renewal  projects, 
a  developer  had  been  selected  and  his  development  program,  which  is 
within  the  framework  of  the  urban  renewal  plan,  has  obviously  been 
part  of  the  discussions  over  the  project's  merits. 

It  is  that  particular  development  program  that  I  was  addressing 
myself  to  because  of  what  has  been  recognized  as  a  legitimate  con- 
cern of  elements  of  the  community;  that  is,  we  had  become  too 
locked  into  a  detailed  development  plan,  an  "inflexible"  develop- 
ment scheme  that  did  not  allow  for  configuration,  height,  or 
density  changes;  if  it  should  be  determined  during  the  building 
study  phase  that  such  changes  are  environmentally  desirable. 

What  Vs7e  are  saying  in  response  to  community  concerns  is  that 
we  do  not  knov/  exactly  what  the  buildings  will  look  like,  nor  to  what 
degree  the  new   450  feet  limitation  will  change  the  building  con- 
figuration:  the  specifics  of  the  development  plan  will  be  de- 
termined as  a  result  of  the  work  of  the  environmental  consultants, 
the  Civic  Advisory  Committee,  the  Design  Advisory  Committee  and 
the  necessary  interplay  between  what  the  plan  allows,  what  the 
economic  parameters  of  achieving  renewal  require  and  what  community 
consensus  sees  as  desirable. 

What  has  happened  in  the  long  debate  over  Park  Plaza  is  that 
our  awareness  has  increased  faster  than  the  machinery  of  approval. 
There  was  no  environmental  legislation  three  years  ago.   Community 
participation  and  project  pacts  were  An   their  infancy  three  years 
ago.   We  have  all  of  us,  bureaucrats,  elected  officials   and 
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private  citizens  learned  a  lot  in  three  years.   It  is  out  of  that 
learning  that  we  have  concluded  that  the  urban  renewal  plan  for 
Park  Plaza  is  sound,  that  the  development  program  is  sound  but 
that  the  details  of  the  development  plan  must  be  dependent  on  the 
results  of  the  building  study. 

But,  do  not  accept  the  implication  that  there  is  no  de- 
velopment program  for  Park  Plaza.   It  starts  with  the  urban  renewal 
plan.   It  is  included  in  the  Letter  of  Intent.   There  is  even  a 
schedule  attached  to  the  city's  Cooperation  Agreement  which 
identifies  these  developments.   Further,  the  Cooperation  Agreement 
provides  that  such  schedule  cannot  be  changed  without  notification 
to  the  City  Council.   It  is  included  in  the  mountain  of  supporting 
documentation,  particularly  Volume  VIII  which  proves  the  economic 
feasibility  of  the  program. 

We  have  gone  to  great  lengths  to  satisfy  legitimate  community 
concerns.   We  started  by  agreeing  to  pay  a  consultant — chosen  by 
the  CAC--to  write  a  work  program.   That  work  program  sets  out  in 
great  detail  the  planning  process  we  will  follow  as  detailed  design 
work  and  further  environmental  studies  are  done  on  Park  Plaza  and 
provides  for  detailed  consideration  of  alternative  development 
plans.   That  work  program  sets  out  in  detail  just  what  the  role  of 
the  CAC  will  be  in  this  process.   It  forces  studies  of  all  of  the 
elements  that  are  recognized  as  affecting  " livability" :   shadows, 
wind,  air  pollution,  transportation,  etc. 

We  think  that  we  are  breaking  new  ground  with  regard  to 
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citizen  participation  in  the  planning  process  for  large-scale 
downtown  development.   When  we  say  that  the  development  plan  is 
not  set  forever  in  concrete,  we  are  merely  explaining  that  there 
is  flexibility  in  the  development  program  as  it  now  exists.   This 
flexibility  is  required  by  the  Environmental  Protection  Act  and 
the  provisions  of  the  work  program  whereby  everyone,  including 
the  developer,  are  required  to  evaluate  alternatives  to  the 
present  development  plan. 
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THE  PLAN  HAS  CITY  COUNCIL  APPROVAL.  .  .     ' 

The  Plan  has  City  Council  approval  but  Mr.  Mahoney 
has  repeatedly  stated  before  this  body  that  the  Council 
never  lawfully  approved  the  Park  Plaza  Project.   He  says 
this  body  gave  a  conditional  approval  and  he  specifically 
refers  to  the  fact  that  the  Cooperation  Agreement  provided 
that  appraisals  shall  be  completed  for  properties  in 
Parcels  D  and  E  within  one  year  of  the  date  of  the  Coopera- 
tion Agreement.   He  states  that  you  gave  your  approvals 
subject  to  conditions  both  of  the  plan,  the  Cooperation 
Agreement  and  the  bond  issue  and  you  therefore  have 
absolute  legal  authority  to  repeal  both  the  bond  issue 
and  the  urban  renewal  plan. 

Let  me  first  point  out  that  there  was  no  such 
condition  on  approval  of  the  bond  issue.   Paragraph  13 
and  Paragraph  17  of  the  Cooperation  Agreement  are  the 
condition  that  Mahoney  so  frequently  refers  to.   Para- 
graph 13  states,  "within  one  year  of  the  date  hereof 
the  City  shall  have  caused  appraisals  to  be  made  of  each 
of  the  properties  in  Disposition  Parcels  4  and  5  (Stage  II) ' 
And  Paragraph  17  of  said  Cooperation  Agreement  provides, 
"it  is  the  specific  intent  of  the  City  Council  that  each 
of  the  approvals  given  by  the  City  Council  in  its  final 
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vote  adopting  this  Cooperation  Agreement  is  conditioned 
on  acceptance  by  the  Authority  of  all  of  the  changes 
voted  by  the  City  Council,  whether  in  approving  or 
amending  the  report  of  the  Committee  on  Urban  Development. 
If  any  of  such  changes  are  not  affected  by  the  Authority 
or  Urban,  all  approvals  herein  given  are  specifically 
nullified  and  invalidated.   Should  the  Authority  find 
any  changes  unacceptable,  it  must  resubmit  the  Plan 
for  City  Council  approval  with  written  notice  of  such 
part  or  parts  as  are  found  unacceptable  and  such  changes 
as  are  recommended  for  City  Council  action, " 

Paragraph  17  was  included  in  the  Cooperation 
Agreement  and  in  the  Urban  Renexval  Plan  because  certain 
changes  had  been  made  in  the  form  of  the  Plan  and  in 
the  form  of  the  Cooperation  Agreement  which  differed 
from  the  form  originally  submitted  by  the  Authority  to 
the  Boston  City  Council.   The  votes  of  approval  by 
the  City  Council  on  December  6,  1971,  expressly  required 
as  a  condition  precedent  to  the  City  Council  approval 
becoming  effective,  that  the  Boston  Redevelopment  Authority 
vote  to  accept  and  incorporate  all  those  changes  in  the 
documents;  accordingly,  on  December  16,  1971,  the  BRA, 
by  certified  vote  of  its  Board,  did  approve  the  amended 
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Plan  and  the  Cooperation  Agreement  including  all  those 
changes  voted  by  the  Boston  City  Council. 

Thereafter,  on  January  6,  1972,  the  City  of  Boston, 
acting  pursuant  to  the  vote  of  the  City  Council,  entered 
into  the  Cooperation  Agreement  v;ith  the  Boston  Redevelopment 
Authority.   Thus  each  of  the  expressed  conditions  in  the 
vote  of  the  City  Council  was  fulfilled  to  the  letter. 
Nevertheless,  it  is  now  claimed  by  Mahoney,  that  because 
the  City  of  Boston  did  not  v/ithin  one  year  perform  its 
requirement  to  complete  appraisals  that  the  City's  vote 
of  approval  of  the  Urban  Renewal  Plan  and  Cooperation 
Agreement  has  somehow  been  automatically  cancelled. 

The  December  6,  1971,  vote  of  the  Boston  City 
Council  did  not  even  itself  purport  to  seek  such  a 
result  and  secondly,  if  there  has  been  a  breach  of  the 
Cooperation  Agreement,  the  breach  has  been  made  by  the 
City  and  not  by  the  Authority  and  it  is  beyond  all 
reason  to  conclude  that  because  the  City  has  voluntarily 
committed  a  breach  of  one  of  its  commitments,  namely 
to  complete  appraisals,  that  the  City  is  now  relieved 
of  that  Cooperation  Agreement  contract  and  the  the  City 
may  thereby  unilaterally  undo  its  public  approvals. 

Finally,  the  Authority  has  indicated  by  its  letters 
to  the  Mayor  its  willingness  not  to  assert  this  breach 
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against  the  City  and  to  grant  an  extension  of  time  for 
the  City  to  meet  its  obligations.   This  v;as  not  a 
waiver  by  the  Authority  of  the  provision  requiring  the 
City  to  conduct  appraisals  in  Parcels  D  and  e.   You  must 
remember  that  the  Plan,  at  that  point  in  time;  namely, 
January,  1972,  had  already  been  rejected  by  the  Department 
of  Community  Affairs  and  had  not  been  resubmitted  and 
it  was  obvious  that  a  time  extension  by  the  Authority 
to  the  City  was  both  appropriate  and  in  the  public 
interest.   It  would  be  against  the  public  interest  for 
the  City  to  expend  substantial  sums  of  money  for  appraisals 
v;hen  the  City  had  no  indication  v;hatsoever  that  the 
Authority  v;as  going  to  resubmit  the  Plan  to  the  Department 
for  further  consideration. 

It  must  be  noted  that  this  condition  requiring 
the  City  to  conduct  appraisals  on  D  and  E  was  not  a 
condition  in  the  Urban  Renewal  Plan  and  should  have  no 
effect  v.'hatsoever  on  the  City  Council  approval  of  that 
Urban  Renewal  Plan. 

More  to  the  point,  Mr.  Mahoney ' s  arguments  concerning 
conditional  approval  of  the  project  and  Mr.  Mahoney ' s 
arguments  concerning  the  failure  of  the  City  to  conduct 
appraisals  were  the  same  arguments  made  last  June,  1973, 
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before  the  Superior  Court  and  the  Massachusetts  Supreme 
Judicial  Court  of  this  Commonwealth,  and  in  both  of 
these  cases,  the  courts  rejected  Mahoney ' s  arguments 
and  refused  to  grant  injunctive  relief  against  the 
project. 
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PARCELS  D  AND  E 

Parcels  D  and  E  are  in  the  plan,  but  Mr.  Mahoney  distorts 
and  does  it  so  blatantly  that  he  hopes  that  the  Council  will 
not  look  at  the  real  facts. 

He  said  in  his  presentation,  that  the  City  Council  had 
provided  in  plain  English,  that  if  within  three  years  of 
the  City  Councils 's  approval,  a  plan  for  D  and  E  had  not- 
been  submitted  to  the  Authority,  and  then  to  the  City  Council, 
and  then  to  the  State  for  approval,  then  D  and  E  would  no 
longer  be  part  of  the  urban  renewal  plan.   Therefore  we 
determined  that  the  three-year  period  would  expire  on 
December  6,  1974. 

The   fact  is  that  the  provision  that  the  City  Council 
provided  was  something  quite  different.   The  provision  as 
appears  in  the  urban  renewal  plan  at  Section  A2 ,  page  3, 
provides  that,  "as  soon  as  construction  begins  on  A-1,  the 
Authority  will  immediately  advertise  for  the  redevelopment 
of  Parcels  D  and  E.   Unless  the  Authority  shall  have  selected 
a  Developer  for  Parcels  D  and  E  within  three  (3)  years  from 
the  date  of  approval  of  this  plan.  Parcels  D  and  E  shall  no 
longer  be  considered  to  be  part  of  the  Park  Plaza  Project  Area. 

As  verification  that  the  City  Council  intended  that  this 
was  three  (3)  years  from  the  date  of  State  approval,  I  refer 
you  to  a  corresponding  vote  of  the  City  Council  taken  on 
the  same  date  and  concerning  the  same  matter  but  did  not 
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pass  because  it  was  considered  more  restrictive  than  the 
provision  now  included  in  the  plan  did.   That  vote  provided 
"if  one  or  more  land  disposition  agreements  in  the  usual  form 
covering   acquisition,  demolition,  and  reuse  of  all  or  most  of 
Disposition  Parcels  4  and  5  are  not  executed  within  four  years 
of  state  approval  of  this  plan,  said  parcels  shall  no  longer 
be  covered  by  this  plan  and  shall  be  removed  from  the  project 
area. " 

But  in  accordance  with  the  June  12,  1973  Supplemental 
Agreement  to  the  Letter  of  Intent  the  Authority  will 
advertise  for  developers  of  Parcels  D  and  E  within  six  months 
after  final  and  unconditional  approval  of  the  Urban  Renewal 
Plan  and  will  select  a  developer  or  developers  of  Parcel  D  and  E 
within  one  year  after  final  and  unconditional  approval  by 
DCA  of  the  Urban  Renewal  Plan  in  order  that  the  Authority  may 
select  a  developer  for  Parcels  D  and  E  within  three  years  from 
the  date  of  approval  of  this  Urban  Renewal  Plan. 

For  Mahoney  to  state  that  "as  sure  as  the  sun  will  rise 
tomorrow  D  and  E  are  not  going  to  be  part  of  the  Park  Plaza 
Project"  is  a  deliberate  attempt  not  to  look  at  the  actual 
terms  of  the  City  Council  approval  concerning  Parcels  D  and  E. 
Under  the  terms  of  the  Plan,  since  the  Authority  unilaterally 
has  the  power  to  alleviate  this  condition  by  advertising 
and  selecting  a  developer,  it  is  totally  unrealistic  for 
Mahoney  to  consider  that  the  Authority  will  jeopardize  the  certainty 
of  the  project  boundaries  by  allowing  Parcel  D  adn  E  to  drop 
out  of  the  area. 
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THE  AREA  IS  NOT  BLIGHTED.  .  . 

.  .  .Mr.  Mahoney  has  even  stated  that  Cramp ton  "couldn't 
find  the  area  blighted." 

The  facts  tell  a  different  story.   On  September  19,  1973, 
Commissioner  Crampton  wrote  the  BRA,  "the  Department  hereby 
finds  in  accordance  with  Section  48  of  Chapter  121B  of  the 
General  Laws,  that  the  project  area  is  a  decadent  area." 

The  Commissioner's  letter  further  stated  that,  "the 
Department  of  Community  Affairs  has  found  that  the  proposed 
Park  Plaza  Urban  Renewal  Project  Area  is  a  decadent,  substandard, 
or  open  blighted  area  eligible  for  clearance  under  Section  C. , 
1-b  of  the  Department's  Regulations  for  Area  Eligibility." 

To  emphasize  the  importance  of  this  finding,  because  even 
Mr.  Mahoney  admits  that  his  much  heralded  "lack  of  public 
purpose"  does, in  fact, exist  when  there  are  decadent,  substandard 
or  blighted  conditions,  I  will  read  the  determination  made  by 
DCA  in  its  findings  of  September  19th: 

"In  accordance  with  the  determinations  put  forth  in  the 
previous  four  (4)  sections  of  this  report,  it  has  been  found 
that  thirty-eight  buildings  out  of  one  hundred  and  seventeen  (117) 
or  thirty-two  and  one-half  percent  (32.47%)  of  the  buildings 
in  the  entire  Park  Plaza  Area  (Parcels  A,  B,  C,  D,  and  E)  are 
substandard  structures  warranting  clearance." 
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In  addition,  the  Department  letter  stated,  "under  this 
portion  of  the  Department's  criteria,  the  BRA  has  put  forth  that 
an  additional  fifty  (50)  buildings  out  of  one  hundred  and 
seventeen  (117)  or  42.7%  of  the  buildings  in  the  Project  Area 
(not  including  buildings  classified  substandard)  warrant 
clearance  to  effectively  remove  the  blighting  influences 
identified  in  the  intorduction  of  this  report. 

"Based  upon  a  review  of  the  documentation  submitted  by 
the  BRA  in  thethird  Park  Plaza  submission,  and  a  review  of  the 
area  itself,  the  Department  has  concurred  with  the  BRA  in  its 
finding  that  42.7%  of  the  buildings  in  the  Park  Plaza  Urban 
Renewal  Area  warrant  clearance  to  effectively  review  blighting 
influences. "  ^ 

Therefore,  the  DCA  found  that  the  area  not  only  was 
elibible  for  clearance,  but  overwhelmingly  so.   They  found  that 
more  than  75%  of  the  buildings  in  the  Park  Plaza  Project  Area 
warrant  clearance  either  due  to  structural  defects  (32.47%)  or 
due  to  blighting  influences  (42.7%). 

Over  45%  of  the  project  area  is  devoted  to  streets, 
rights  of  way  and  unsightly  open  parking  lots. 

The  vacant  lots  at  Park  Square  have  stood  empty  for  over 
a  decade. 

The  only  signs  of  construction  have  been  the  reconstruction 
of  a  bus  terminal  coffee  shop  after  a  fire. 
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Rehabilitation  has  been  done  for  a  Playboy  Club,  a 
Moustrap  Cabaret,  and  a  MacDonald's  Hamburg  stand. 

Contrast  the  stagnation,  the  degeneration,  with  the 
revitalization  to  the  rear  of  Park  Square,  in  the  South  Cove 
which  is  an  urban  renewal  project. 

Mr.  Mahoney,  with  full  knowledge  of  all  these  facts, 
would  have  you  believe  that  there  has  never  been  a  determination 
of  decadence  in  the  Park  Plaza  area.   Let  me  reiterate  that  the 
Authority,  the  City  Council  and  the  Department  of  Commiinity 
Affairs  have  each  independently  made  findings  and  determinations 
with  respect  to  the  existence  of  a  decadent,  substandard  and 
blighted  conditions  in  the  Park  Plaza  Project  area.    Such 
findings  and  determinations  are,  as  a  matter  of  law,  legislative 
determinations.   They  were  based  in  the  case  of  the  Authority, 
the  City  Council,  and  the  Department  on  a  general  knowledge  and 
familiarity  with  the  project  area,  materials  presented  and  views 
expressed  at  public  hearings  held  before  those  bodies,  and 
other  supporting  documentation  and  information. 

The  City  Council  resolution  approving  the  project  on 
December  6,  1971  states, 

"AND  WHEREAS  the  members  of  the  City  Council  have  carefully 
considered  and  reviewed  the  Urban  Renewal  Plan  in  light  of 
the  supporting  documentation  submitted;  the  proceedings  at  the 
aforementioned  public  hearing;  and  the  general  knowledge  of 
the  City  Councillors  with  respect  to  conditions  prevailing  in 
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the  Project  Area  and  in  the  City  of  Boston  as  a  whole; 
"NOW,  THEREFORE,  IT  IS  HEREBY  RESOLVED: 

"A.   That  it  is  hereby  found  and  determined  based  on  the 
information  presented  at  the  hearing  by  the  City 
Council  including  the  information  presented  by  the 
developer,  Boston  Urban  Associates,  the  Boston 
Redevelopment  Authority,  and  its  counsel,  and  the  ■ 
City  of  Boston's  Law  Department: 

(1)   The  Project  Area  is  a  decadent  and  substandard 
area  and  qualifies  as  an  eligible  project  area 
under  Chapter  121B  of  the  General  Laws  of 
Massachusetts." 
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HEIGHT   LIMITATION  •  ,..;    ' 

Height  limitation.  .  .  is  a  point  Mr.    Mahoney  has  used  to  show  that  the 
Authority  has  grossly  misrepresented  facts  (he  questions  our  commiitment), 
that  no  building  in  the  project  area  may  exceed  the  height  of  450  feet. 

To  further  substantiate  the  fact  that  it  is  the  absolute  intention  of  both 
the   Boston  Redevelopment    Authority  and  Boston  Urban  Associates  to  limit 
the  height  of  buildings  in  the  area,    I  am  submitting  a  copy  (see  attached)  of 
a  January  24,   1974  Amendment  to  the  December  3,    1973  Supplement  to  the 
Restated  Letter  of  Intent.     This  Amendment  states  that  the  parties  have  agreed 
that  the  provision  in  the  December  3,    1973  Supplement,    providing  that  no 
building  shall  exceed  a  height  of  450  feet,    shall  be  a  provision  that  cannot 
be  changed  without  the  prior  approval  of  the  Department. 
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FAIR  MARKET  VALUE  OF  CITY-OVJNED  LANDS.  .  . 

Mr.  Mahoney  has  contended  that  all  the  developers 
are  only  seeking  public  lands,  and  that  they  v/ill  purchase 
it  for  well  under  the  market  value.   This  is  not  so. 
The  Letter  of  Intent  on  Page  24  states,  "As  to  land 
in  the  Project  now  ovmed  by  the  City,  the  same  shall 
be  conveyed  to  Urban  on  the  basis  of  appraisals  of 
the  land  at  fair  market  value,  fair  market  value  being 
defined  as  determined  v/ith  reference  to  zoning,  without 
regard  to  increments  in  value  which  are  attributable 
to  combination  of  such  parcels  with  other  parcels,  i.e., 
valuing  the  land  as  individual,  unassembled  pieces, 
and  based  on  similar  appraisals  for  the  valuation  of 
similar  City  streets.  " 

The  preceding   is  the  only  method  by  which  City 
land  is  sold;  namely,  by  fair  market  value.   Mr.  Mahoney 
would  lead  you  to  believe  that  the  eventual  reuse  of 
the  land  should  determine  the  fair  market  value  for 
land  acquisition.   He  would  therefore  have  to  made 
the  contention  that  all  the  laws  of  the  Commonwealth 
concerning  just  compensation  are  illegal  as  they 
provide  that  fair  market  value  is  determined  at  time 
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of  taking  v/ithout  regard  to  eventual  project  improvement 
or  eventual  resue  of  the  project  land. 

Mahoney  v;ould  also  lead  you  to  believe  that  the 
resuse  value  for  the  excess  city  streets  which  he  has 
arbitrarily  determined  to  be  between  $9  and  $12  million 
is  higher  than  the  land  acquisition  value.   This  is, 
bluntly,  just  not  so.   The  real  estate  acquisition 
parcels  at  fair  market  value  for  all  of  the  Authority's 
on-going  fifteen  urban  renewal  projects  total  approximately 
$151  million  and  the  total  resulting  reuse  values  for 
all  parcels  is  only  approximately  $36  million.   Therefore, 
Mahoney 's  contention  is  completely  unfounded  as  the  reuse 
value  is  less  than  25%  of  the  fair  market  value  determined 
at  the  time  of  acquisition.   Even  if  you  consider  only 
the  Downtown  urban  renewal  project  v/here  the  reuses 
have  been  for  office  space,  commercial  space,  and  hotels, 
the  reuse  values  have  approximated  only  30%  of  the  fair 
market  value  for  land  acquisition.   And  that,  I  submit, 
should  ansv;er  one  of  the  glaring  distortions  in  a 
pamphlet  signed  by  one  Thomas  Paine, 

Mr,  Mahoney  also  fails  to  point  out  that  the  Cooperation 
Agreement;  namely,  the  contract  between  the  City  and  the 
Boston  Redevelopment  Authority,  does  not  have  the  definition 
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of  fair  market  value  that  Mahoney  has  distorted. 
Paragraph  4  of  that  Cooperation  Agreement  provides : 
"The  City  shall  convey  to  the  Authority  for  a  price 
equal  to  the  fair  market  value  thereof  such  property 
owned  by  the  City  as  is  stated  in  Section  D  of  the  Plan 
to  be  acquired  by  the  Authority  v/hen  such  amount  is 
paid  by  the  Authority  to  the  City. " 
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I  RELOCATION  COSTS  AND  ACQUISITION  y 

According  to  Mr.    Mahoney,    we  have  misled  the  City  Council  by  saying 
there  is  any  provision  in  the   Letter  of  Intent  that  relocation,    demolition  or 
acquisition  costs  will  be  available  before  parcels  are  required. 

Let  me  simply  point  to  the  facts.      Pages  14  and  15  of  the  June  12,    1973 
Restated  Letter  of  Intent  provides  that  evidence  of  financing    shall  be  furnished 
by  Urban  to  the  Director  before  the  proposed  commencemient  of  land  acquisition 
for  each  such  phase. 

Page  20  of  the  sanne  letter  of  Intent  provides  that  the  Authority  will  not 
commence  the  acquisition  of  land  for  any  stage  until  the  Authority  is  provided 
with  evidence  reasonably  satisfactory  to  the  Authority  that  the  total  estimated 
acquisition,    relocation  and  demolition  costs  of  said  stage  will  be  available  to 
the  Authority. 

In  addition,    the   City's   commitment  to  fund  one-half  of  certain  "excess" 
relocation  costs  is   set  forth  in  the  Cooperation  Agreement  between  the   City  and 
the  Authority.     This  commitmient  is,    of  course,    a  binding  and  enforceable  agree- 
ment on  the  part  of  the  City.      The  total  amount  of  the  City's   share  of  the  relocation 
costs  is  estimated  to  be  $312,  410.     The  present  standing  Loan  Order  by  the  City 
for  its  share  of  all  relocation  costs  is  $900,000  which  is  presently  adequate  for 
the  estimated  City  costs. 

} 


^s. 


CONSTRUCTION  COST  ESTIMATES 

Construction  cost  estimates,  according  to  Mr.  Mahoney ' s 
statement,  have  escalated  over  30%  since  the  City  Council 
approval  of  1971.   He  claims  that  this  makes  the  project 
automatically  infeasible.   liVhat  Mr.  Mahoney  fails  to  tell  you 
is  that  this  project  was  always  scheduled  to  be  built  in 
stages  as  evidenced  by  the  development  schedule  made  a  part  of 
the  Cooperation  Agreement  between  the  City  and  the  Boston 
Redevelopment  Authority.   This  estimate  of  $260  million  was 
always  based  on  a  staged  development  and  we  have  no  evidence 
that  the  project  can  not  be  completed  within  the  same  maximum 
time  limits  provided  in  that  schedule. 

Mr.  Mahoney  would  have  you  believe  that  the  total 
estimated  $260  million  development  was  to  be  built 
in  1971.   This  is  a  staged  development  and  cost  estimates 
of  $260  million  have  been  reflected  accordingly.   What 
Mahoney  failed  to  tell  the  City  Council  is  that  his  own  Cost 
Estimating  Expert  stated  at  recent  Development  of  Community 
Affairs  public  hearings  that  the  $260  million  estimate  was  high 
and  must  be  based  on  increased  costs  estimated  over  a  ten  year 
period  of  construction. 

Furthermore,  as  costs  do  increase  above  the  estimate 
figure,  the  market  for  that  space  will  respond  by  paying  more 
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for  its  use.   Despite  the  increase  in  construction  costs, 
buildings  are  still  being  built.   Mr.  Mahoney  would  have  you 
believe  that  because  construction  costs  increase,  no  building 
takes  place.   Any  review  of  the  history  of  construction  price 
increases  during  the  past  10  years  and  the  development  activity 
that  has  taken  place  would  refute  this  claim. 
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12 lA  APPLICATIONS 

Mr.  Mahoney  attempts  to  cast  doubt  on  this  aspect  of 
the  project--that  80%  will  be  developed  as  a  121A  limited 
dividend  corporation — because  the  developers  must  apply 
for  the  limited  dividend  status. 

Simply  speaking,  this  is  a  complete  distortion--no  other 
language  in  the  Supplementary  Agreement  and  no  other 
contractual  provisions  between  the  parties  would  be  permitted 
under  the  law.   Chapter  121A  of  the  Massachusetts  General  Laws, 
as  amended  by  Chapter  652  of  the  Acts  of  1960,  provides  that 
the  Authority  shall  only  after  a  public  hearing  of  which 
reasonable  notice  shall  be  given,  make  such  determinations 
concerning  the  approval  of  an  application  for  a  121A  project. 

It  is  the  absolute  intent  of  the  Authority  that 
Boston  Urban  Associates,  in  accordance  with  the  June  12,  1973 
Supplementary  Agreement,  must  apply  to  carry  out  the  development 
of  the  major  portions  of  the  project  under  Chapter  121A  of 
the  General  Laws. 

This  provision  is  also  in  accordance  with  the  December  3, 
1973  Supplement  to  the  Letter  of  Intent.   Further,  this 
provision  can  not  be  changed  without  the  prior  approval  of 
the  Department. 
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Mahoney ' s  basis  that  this  provision  is  fraudulent 
because  the  contract  provides  only  that  Urban  must  submit 
an  application  for  a  l2lA  project  is  without  basis.   Mahoney ' s 
contention  is  similar  to  a  hypothetical  situation  whereby  the 
Authority  would  require  the  City  Council  to  enter  into  a 
contract  to  approve  an  urban  renewal  project  before  that 
project  was  even  submitted  to  the  Council  for  the  required 
public  hearing  under  Chapter  121B  of  the  General  Laws. 
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RELOCATION  PLAN 

The  Relocation  Plan  is  legal,  but  much  has  been  made  by- 
Mr.  Mahoney  and  the  opponents  to  this  project  that  the  project 
is  illegal  because  the  Relocation  Plan  does  not  comply  with 
Chapter  863  of  the  Acts  of  1973--the  new  relocation  law  of 
the  Commonwealth. 

It  must  be  pointed  out  that  the  Relocation  Plan  presented 
before  the  Bureau  of  the  Department  of  Community  Affairs  is, 
in  all  material  respects,  the  same  Relocation  Plan  approved 
by  the  Department  on  September  19,  1973,  whereby  the 
Department  found  that  the  relocation  plan  had  been  approved 
under  Chapter  79A. 

The  amendments  to  Chapter  79A,  as  a  result  of  Chapter  863, 
did  not  substantially  change  the  provisions  of  Section  4  of 
the  prior  Chapter  79A.   It  added  the  requirements  that  the 
Relocation  Plan  be  submitted  to  the  Bureau  at  the  time  of 
submission  of  the  project  for  public  approval,  and  that  the 
Relocation  Plan  list  the  names  and  addresses  of  all  occupants 
to  be  displaced.   All  of  the  other  pertinent  provisions  of  Section 
4  remained  the  same. 

Let  me  simply  state  that  the  Relocation  Plan  was  submitted 
to  the  Department  by  the  BRA  on  December  5,  19  73  at  the  time 
of  submission  of  the  project  for  public  approval  and  the 
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names  and  addresses  of  all  occupants  whether  individuals,     :•"  ' 
families  or  businesses  proposed  to  be  displaced  by  the 
renewal  plan  were  submitted  to  the  Department  on  December  5, 
1973  by  the  Authority  with  the  Fourth  Siibmission. 

Therefore,  the  procedural  changes  required  by  the  new 
relocation  act  have  all  been  complied  with,  and  the  Relocation 
Plan  resubmitted  to  the  Department  in  December  1973  with-  the 
Fourth  Submission  complies  with  the  new  statute. 
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ENVIRONMENTAL  PROTECTION 

Mr.  Mahoney  has  made  the  assertion  to  this  City  Council 
that  there  must  be  a  complete  environmental  impact  statement 
for  every  phase  of  the  project  before  the  State  can  approve 
a  121B  project.   This  is  his  opinion  only,  and  is  not 
shared  by  those  responsible  for  administering  the  Environmental 
Protection  Act. 

The  Secretary  of  Environmental  Affairs,  Charles  Foster, 
has  indicated  to  the  Authority  in  writing  that  staged  environ- 
mental impact  reports  are  definitely  preferred  for  large 
projects,  where  different  portions  are  developed  over 
a  long  period  of  time. 

Even  the  proposed  rules  and  regulations  to  be 
promulgated  by  the  Secretary  of  the  Environmental  Office  of 
Communities  and  Development  v/hich  governs  the  Department  of 
Community  Affairs,  anticipates  and  provides  for  staged  and 
separate  environmental  impact  reports.   Therefore,  there  may 
be  environmental  impact  reports  for  the  overall  activities 
of  the  urban  renewal  project  at  the  time  of  Chapter  121B 
approvals  and  additional  environmental  impact  reports  for 
each  development  activity  subsequently  undertaken  within 
said  project  area. 

Mr.  Mahoney  has  also  contended  that  the  provision 
(in  the  Supplement  to  the  Restated  Letter  of  Intent)  which 
provides  that  the  Commonwealth  pay  for  supplemental  Environ- 
mental Reports  is  improper  and  illegal  as  no   funds  have 
been  appropriated  by  the  Commonwealth. 
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I  refer  the  City  Council  to  one  of  the  very  terms  of 
the  Environmental  Protection  Act,  Chapter  30,  Section  62, 
provides  that,  "for  the  purposes  of  carrying  out  the 
provisions  of  this  Section  concerning  preparation  of  environ- 
mental impact  reports,  funds  made  available  for  the  purpose 
of  design  of  or  planning  or  performing  said  work,  project, 
or  activity  shall  be  available  and  may  be  expended  for  the 
research,  preparation,  and  publication  of  the  reports  required 
by  this  Section  and  expenses  incidental  thereto,  and  said  funds 
may  be  transferred  or  otherwise  may  be  made  available  to  other 
State  departments  and  resource  agencies  designated  by  the 
Secretary  of  Environmental  Affairs  for  the  purpose  of 
meeting  the  expenses  incurred  in  evaluating  the  draft  or 
final  impact  report. " 
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ADMINISTRATIVE  EXPENSES 


On  another  matter,  Mr.  Mahoney  attempted  to  convey  the 
impression  that  the  Authority  and  Boston  Urban  were  making 
changes  in  the  Letter  of  Intent  contrary  to  agreements  existing 
at  the  time  of  the  Council's  approval.   As  an  example,  he  said 
that  we  had  already  waived  $125,000  that  Urban  was  to  reimburse 
the  Authority  for  administrative  overhead  expenses  in  connection 
with  the  project.   The  fact  is  that  the  original  Letter  of 
Intent  stated  reimbursement  on  a  calendar  year  basis,  $75,000 
due  for  1972,  $50,000  for  1973  etc.   No  one  foresaw  the  interminable 
delays  and  it  seemed  at  the  time  that  the  major  position  of 
the  Authority's  overhead  would  be  in  1972  in  the  first  year  of 
project  execution.   When  the  restated  Letter  of  Intent  was 
put  together  at  DCA ' s  insistence,  inconsistencies  caused  by 
the  passage  of  time  were  corrected  and  one  of  these  was  to 
run  the  time  period  for  reimbursement  on  a  yearly  basis  following 
state  approval,  since  that  is  when  the  project  will  go  into 
execution.   The  Authority  has  waived  nothing.   Boston  Urban 
will  still  bear  the  estimated  Authority  expenses  of  $225,000 
on  a  yearly  reimbursement  basis  as  detailed  in  the  Letter  of 
Intent. 

The  developer,  Boston  Urban  Associates,  has  already 
reimbursed  the  Authority  $30,000  for  all  the  Authority's 
administrative  and  out-of-pocket  costs,  including  legal  architectural 
appraisal,  etc.  in  connection  with  the  project  up  through  1971 
which  included  City  Council  approval.   The  developer  has  further 
agreed  by  the  Letter  of  Intent  to  reimburse  the  Authority  for 
all  additional  out-of-pocket  costs  to  be  incurred  by  the  Authority 
for  such  items  as  appraisals,  title  searches  and  outside  legal 
counsel  and,  in  addition,  has  further  agreed,  as  I  have  stated. 


k 


37 


to  reimburse  the  Authority  for  all  its  administrative  costs 
attributed  to  the  Project  up  to  but  not  to  exceed  $75,000  for 
the  period  from  City  Council  approval  through  a  date  twelve 
months  from  final  approval  by  the  State  Department  of 
community  Affairs. 

For  the  twenty-five  months  since  City  Council  approval  of  Park 
Plaza,  the  Authority  has  incurred  administrative  expenses  of 
approximately  $47,000  of  the  $75,000  to  be  reimbursed  by  Boston 
Urban  Associates.   Principal  additional  costs  were  those  for 
Charles  T.  Main,  Inc.  and  Saratoga  Associates,  the  Work  Program 
consultant  and  publication,  totalling  approximately  $37,000. 
As  fully  described  in  the  Authority's  Submittal  Binder  #VIII  and 
in  the  Letter  of  Intent  (Submittal  Binder  #IX) ,  the  Authority's 
best  estimate  for  these  expenses  throughout  the  completion  of 
the  Project  is  $225,000.   The  source  of  funding  for  these 
projected  costs  will,  of  course,  be  borne  by  the  developer 
in  accordance  with  the  Letter  of  Intent.   The  Letter  of  Intent 
outlines  in  detail  the  method  of  reimbursing  the  Authority  for 
these  costs 
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THE  ABRAHAM  LINCOLN  PARKLAND  ASSERTION. 


...of  Mr.  Mahoney  is  another  instance  of  simply  neglecting 
to  mention  the  truth  and  using  a  minor  point  to  distort  and 
confuse . 

Contrary  to  Mr.  Mahoney 's  testimony  before  you,  a  bill 
authorizing  the  eminent  domain  taking  of  Abraham  Lincoln 
Square  was  filed  for  the  1974  legislative  year. 

We  have  not  lobbied  for  approval  of  the  bill  in  the 
past  because  the  project  has  not  yet  received  approvals  and 
we  are,  of  course,  not  ready  to  make  eminent  domain  takings 
until  all  legal  requirements  are  met. 

But  the  bill  has  been  filed  and  Mr.  Mahoney  should 
stand  corrected  on  this  point,  as  well  as  the  many  other 
assertions  he  made  before  you  last  week. 
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£ARK  PLAZA  AND  BRA  BONDS 

OR.  AS  MR.  MAHONEY  SAID.  THE  BRA  .'v 

misrepresented  facts  to  the  City  Council  by  indicating  in  the 
Letter  of  Intent  that  it  would  consider  the  issuance  of  bonds 
as  one  method  for  financing  the  project. 

He  further  states,  that  the  Authority  misrepresented  the 
facts  to  you  and  it  does  not  have  the  power  to  issue  these 
bonds.   Mahoney  says  that  this  has  been  verified  by  the  fact 
that  the  Authority  filed  Senate  4066. 

Let  me  first  point  out  that  Senate  4065  is  not  a  Park 
Plaza  bill,  as  Mr.  Mahoney  would  claim.   Senate  4065  would  allow 
urban  renewal  agencies  throughout  the  State  to  issue  tax 
exempt  revenue  bonds  for  the  construction  of  certain  elements 
within  an  urban  renewal  project  which  serve  a  public  purpose, 
such  as  parking  garages,  transportation,  terminals,  auditor la 
and/or  arenas .  . 

The  agency  would  loan  the  revenue  from  the  bonds  to  private 
developers,  and  the  developers,  in  turn,  would  repay  the  local 
agency  at  the  rate  of  interest  the  agency  is  paying  on  the 
bonds . 

This  type  of  financing  does  not  involve  the  credit  of 

the  local  agency  or  the  city,  and  it  does  not  require  any 

state  or  city  funds.   The  bond  issue  is  secured  by  the  land 
and  the  facility  being  constructed. 

Essentially,  what  we  are  proposing  is  an  extension  of  the 
bonding  power  to  renewal  agencies  that  has  already  been  given 
to  economic  and  industrial  commissions  under  Chapter  121c.  That 


v«. 


» 


legislation,  however,  is  limited  to  projects  planned  only  for 
industrially-zoned  areas. 

Let  me  point  out  that  Park  Plaza  would  move  forward  whether 
Senate  4066  is  enacted  into  law  or  not.   It  has  also  been  the 
Authority's  legal  position  that  the  present  Chapter  121B, 
Section  11,  Subsection  H,  allow  the  Authority  to  borrow  money 
for  its  purposes  upon  the  securing  of  its  bonds,  notes  or  other 
evidences  of  indebtedness,  and  to  secure  the  same  by  mortgages 
upon  property  held  or  to  be  held  by  it  or  by  pledge  of  its 
revenue. 

We  feel  that  Senate  4066  would  only  clarify  and  make  more 
explicit  the  powers  already  included  in  Chapter  121B,  and  if 
the  City  Council  will  recall,  the  Authority  submitted  at  the  time 
of  the  initial  approval  of  this  project  legal  opinions  from 
both  bonding  counsel  and  from  outside  legal  counsel  that  the 
Authority  did  have  the  power  and  that  it  could  float  these 
revenue  bonds  to  finance  urban  renewal  activities. 
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TAX  LOSSES  DURING  CONSTRUCTION... 

Mr.  Mahoney  has  told  you  that  the  tax  revenues  from  the 
project  area  are  now  about  $2  Million  annually  and  that  a  tax 
return  of  $4  1/2  to  $5Million  annually  will  not  be  realized 
for  ten  or  fifteen  years  and  that  the  City  would  lose  this 
present  income  during  the  development  stage.   This  is  not  so. 
There  are  absolute  safeguards  included  in  the  Letter  of  Intent 
and  Cooperation  Agreement  to  preclude  any  acquisition  or 
demolition  and  the  resulting  loss  of  tax  revenue  until  each 
stage  of  the  development  is  ready  to  proceed. 

page  20  of  the  June  12,  1973  of  the  Restate  Letter  of 
Intent  provides  that  the  Authority  will  not  commence  the 
acquisition  of  land  for  any  stage  until  the  Authority  is  pro- 
vided with  evidence  reasonably  satisfactory  to  the  Authority 
that  the  total  estimated  acquisition,  relocation,  and  demolition 
costs,  where  applicable,  for  said  stage  will  be  available  to 
the  Authority. 

Further,  there  will  be  no  loss  of  tax  revenue  to  the  City 
as  the  Letter  of  Intent  provides  at  page  22  that,  "carrying 
costs  shall  include  payments  to  be  made  by  the  Authority  to  the 
City  of  Boston  in  lieu  of  taxes,  as  determined  by  the  City, 
for  property  which  becomes  exempt  from  taxation  by  reason  of 
the  Authority's  ownership..." 

And  page  25,  subsection  (b)  provides  that  "urban  shall  be 
entirely  responsible  for  the  payment  of  real  estate  taxes 
assessed  against  the  property  and  for  payments  in  lieu  of 
taxes  on  account  of  property  which  may  be  exempt  from  taxation 
by  reason  of  the  Authority's  ownership,  in  amounts  determined 


by  the  City,  equal  to  the  amount  which  would  have  been  payable, 
in  the  aggregate,  as  real  estate  taxes  if  the  property  were 
not  exempt  from  taxation  and  fee  title  thereto  was  held  by 
Urban. " 

In  addition  to  the  protections  incorporated  in  the  Letter 
of  Intent  to  preclude  any  loss  of  tax  income  to  the  City,  the 
City  Council  further  provided  in  paragraph  2  of  its  Cooperation 
Agreement,  that  no  acquisition  will  commence  before  the  funds 
are  available  to  cover  such  relocation  and  acquisition  and  a 
commitment  for  the  financing  for  construction  has  been  obtained, 
And  the  Council  further  provided  that  no  part  of  the  City's 
$6.8Million  Loan  Order  may  be  expended  for  public  improvements 
until  those  funds  and  commitments  for  construction  financing 
are  available.   All  this,  combined  with  the  provisions  in  the 
Letter  of  Intent,  effectively  precludes  any  loss  of  tax 
revenue  to  the  City  of  Boston  during  the  development  years. 
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MARKET  FEASIBILITY  ......■■ 

Various  criticisms  have  been  made  that  Park  Plaza  is  not 
feasible  because  the  market  does  not  exist  for  those  uses  in 
Boston. 

I  can  only  say  that  no  developer,  nor  any  development 
agency,  would  have  expended  any  time  and  energy  on  this  project 
if  we  did  not  have  plenty  of  evidence  to  show  that  proposed 
uses  are  marketable.   It  would  be  nothing  short  of  insanity  to 

proceed  at  all and  certain  madness  to  fight  for  three  years — •- 

if  this  evidence  of  marketability  was  lacking. 

Let  me  review  the  evidence  on  which  we  have  based  our 
determination  for  Park  Plaza's  marketability. 

Housing 

There  was  the  Gladstone  market  study  and  an  update  of 
that  study  one  year  ago.   In  addition,  we  have  two  draft  studies 
of  Housing  demand  as  done  by  our  Research  Department. 

Our  Research  staff  estimates  the  demand  for  upper  and  middle 
income  housing  to  be  between  1,200  and  2,500  units  per  year. 
This  means  that  the  first  400  units  of  housing  in  Park  Plaza 
would  have  to  capture  between  16%  or  25%  of  the  market  for  that 
year.   As  of  April  1973,  our  Research  staff  had  identified  only 
3,500  units  of  middle  and  upper  income  housing  either  planned 
or  proposed  for  the  City  over  the  next  decade.   In  view  of  this 
evidence,  it  certainly  seems  reasonable  to  conclude  that  the 
residential  use  proposed  for  Park  Plaza  is  marketable. 


(' 
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Retail 


^^       In  addition  to  the  Gladstone  study  which  was  done,  we  have 
other  market  studies  done  for  retail  proposals  in  Boston  and 
material  produced  by  our  Research  Department. 


According  to  our  Research  Department,  projection  of  retail 
sales  in  the  Central  Business  District  and  Back  Bay  retail 
areas  predict  an  increase  in  sales  between  208  and  297  million 
dollars.   Using  the  most  conservative  projection  and  a  sales  per 
square  foot  ratio  of  ($120),  this  sales  potential  can  be  translated 
into  a  demand  for  new  retail  space  of  roughly  1,730,000  square 
feet. 


The  Research  Department  has  identified  628,000  square  feet 
of  retail  space  planned  or  proposed  in  the  CBD  and  Back  Bay 
between  1973  and  1980  without  Park  Plaza  and  1,128,000  with 
Park  Plaza. 

This  total  includes: 

Retail  Space  Planned/Proposed  for  Downtown 


1.  Quincy  Market 

2.  Shawmut  Bank  Arcade 

3.  Record  American 

4.  Prudential  Center 

5.  South  Station 

5.   Staniford  Street  Shops 

7.  Waterfront 

8.  Fort  Point  Channel 

Sub  Total 
Park  Plaza 


200,000  sq.ft. 

10,000 

18,000 
100,000 
100,000 

10,000 
100,000 

90,000 
628,000  sq.  ft. 
500,000   "  " 


Total 


1,128,000  sq.  ft. 


c 
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This  represents  only  65%  of  the  total  projected  demand. 
Based  on  this  and  other  evidence,  it  seems  reasonable  to  conclude 
that  retail  use  is  also  marketable  for  Park  Plaza. 

Office 

Likewise,  our  research  into  the  office  market  shows  that 
a  demand  does  and  will  exist  for  the  office  space  contemplated 
in  the  Park  Plaza  development. 

The  BRA  Research  Department  estimates  that  if  all  the  office 
development  projects  that  are  currently  underway,  planned  or 
prepared  at  this  time  actually  came  to  fruition,  the  total 
supply  of  space  in  downtown  Boston  would  be  approximately  40.0 
million  square  feet  by  1982.   Yet,  the  projected  total  demand 
for  new  office  space  in  the  downtown  is  expected  to  be  well  over 
45 . 0  million  square  feet  by  1982,  based  on: 

a)  projected  growth  in  office  employment 

b)  increase  in  office  space  per  worker 

c)  demolition  and  replacement  of  uneconomic  or 
inadequate  office  space 

At  present,  we  have  identified  an  increase  in  demand 
between  1973-1980  or  14  million  square  feet  and  a  potential  supply 
including  Park  Plaza  of  approximately  13  million.   Thus,  the 
incremental  demand  will  exceed  the  incremental  supply  by  close 
to  1  million  square  feet. 

Hotel 

It  is  difficult  to  see  how  anyone  can  question  the  feasibility 
of  the  hotel  use  for  Park  Plaza  in  the  light  of  the  interest 
shown  by  Western  International  Hotels  for  a  site  in  that  project 
and  the  interest  shown  by  other  hotel  chains  in  the  Boston 
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Market,  but  documentation  on  the  feasibility  was  borne  out 
in  the  study  done  by  Helmsley  Spear  Inc.,  recognized  experts 
in  this  field. 

But  in  addition,  the  documentation  we  have  submitted  on 
the  market  feasibility  of  specific  development  aspects  of 
Park  Plaza,  it  would  be  useful  to  review  two  other  documents 
which  can  provide  a  broader  framework  of  reference  for  analyzing 
the  Park  Plaza  development.   The  two  documents: 

a:   "Planning  and  Development  for  Boston's  Future;  ^,-3./^ 
A  Progress  Report",   BRA  -  November  1973.        <?^ /.■^'^ 

b:   "Background  to  Planning  for  Boston's  Downtown",  t' 

Parkman  Conference  Center  Program,  November  1973.  ^^^t^ 

>^%  /-^ 
Put  Park  Plaza  and  other  potential  developments  in  the 

proper  perspective  relative  to  the  City's  long-range  objectives 

for  growth  and  city  livability. 

This  review  describes  the  supply  and  demand  factors  on 
which  Park  Plaza  will  depend.   Combined  with  the  locational 
advantages  of  the  site  which  are  generally  appreciated,  it 
supports  our  conclusion  that  the  uses  proposed  for  Park  Plaza 
are  marketable.   It  also  emphasizes  what  should  be  self-evident, 
namely  that  the  BRA  is  involved  in  many  development  projects. 
In  the  course  of  this  experience,  it  obtains  certain  information 
on  which  it  bases  its  conclusion  about  the  feasibility  of 
proposed  developments  or  the  market  potential  of  certain  areas. 
That  is  one  of  our  responsibilities  as  the  local  planning 
authority,  and  our  judgment  in  this  area  should  be  and  has  in 
the  past,  been  respected  and  been  born  out  in  the  market  place. 
We  know  that  Park  Plaza  makes  sense  in  terms  of  the  proposed 
uses,  we  know  the  uses  are  sound  and  are  confident  that  the 
market  for  this  space  exists. 
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BOSTON  URBAN  ASSOCIATES 
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Boston  Redevelopment  Authority 

New  City  Hall 

1  City  Hall  Square 

Boston,  Massachusetts   02201 

Gentlemen: 

This  letter  amends  the  December  3,  1973  Supplement  to 

the  Restated  Letter  of  Intent  and  Supplemental  Agreement, 

both  dated  June  12,  1973.   Boston  Urban  Associates  and  the 

Boston  Redevelopment  Authority  hereby  agree  that  the  provision 

in  the  December  3,  1973  Supplement,  providing  that  no 

building  shall  exceed  a  height  of  450  feet,  shall  not  be 

changed  without  the  prior  approval  of  the  Department. 

Very  truly  yours, 
BOSTON  URBAN  ASSOCIATES 


-^"^  j  \-^t:^ 


Accepted  and  Acknowledged: 


BOSTON  REDEVELOPMENT  AUTHORITY 


Director 


ON     REDEVELOPMENT    AUTHORITY    Cit\   H.ili     Room  goo.  1  Cit\  H.iil  Sciuarc     Boston,  Wassdthusells  02201  'Tflcphonc  a,17,  7J2-43no 


January  31,  1974 

Christopher  A.  lannella,  Esq. 

Chairman,  Urban  Renewal  Committee 

Boston  City  Council 

City  Hall 

Bo St on, Massachusetts 

Subject:   Memorandum  of  Law  Pertaining  to  Park  Plaza  Bond  Order  Vote 
Approved  December  29,  1971 

Dear  Councillor  lannella: 

It  has  come  to  our  attention  that  a  legal  question  relating  to  rescission 
of  the  bond  order  vote  for  the  Park  Plaza  Urban  Renewal  Plan  has  arisen.   In 
regard  to  that  question,  and  on  behalf  of  the  Authority,  I  submit  the  following 
memorandum  of  law. 

ISSUE :   Can  the  City  Council  validly  rescind  the  bond  order  approved  by  it  on 
December  27,  1971,  and  approved  by  the  Mayor  on  December  29,  1971? 

DISCUSSION:   An  order  passed  by  the  City  Council  on  December  6,  1971,  and 
approved  by  the  Mayor  on  December  22,  1971,  approved  the  Park  Plaza  Urban  Renewal 
Plan.   In  connection  with  that  order,  an  agreement  entitled  "Cooperation 
Agreement  between  Boston  Redevelopment  Authority  and  City  of  Boston  for  Park 
Plaza  Urban  Renewal  Project"  dated  January  6,  1972,  was  signed  on  behalf  of  the 
City  and  the  Authority  and  the  aforementioned  bond  order  was  passed. 

On  Page  five  of  the  Cooperation  Agreement,  there  appears  Article  2,  which 
provides  as  follows: 

The  City  will  provide  through  grants-in-aid  to 
the  Authority  pursuant  to  G.  L.  c.  121B,  S.  20, 
$6.8  million  and  such  other  sums  as  may  be  voted 
on  by  the  City  Council  for  the  construction  of 
the  aforesaid  public  improvements  to  be  con- 
structed by  the  Authority,  including  the  acquisition 
of  the  land  therefor  and  the  demolition  of  structures 
thereon.   (Other  conditions  which  are  not  pertinent 
follow.) 

There  appear  no  provisions  in  the  Cooperation  Agreement  relating  to  cancellation, 
rescission  or  modification  by  the  City. 


It 
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The  case  of  Cuyahoga  Metropolitan  Housing  Authority  v.  City  of  Cleveland, 
342  F.  Supp.  250  (N.D.  Ohio  1972),  affirmed  sub  nom,  Cuyahoga  Metropolitan 
Housing  Authority  v.  Harmody,  474  F.  2d  1102  (6th  Cir.  1973),  was  a  case  in  which 
a  housing  authority,  as  plaintiff,  brought  an  action  to  declare  invalid  the 
action  of  the  City  Council  of  Cleveland  in  adopting  an  ordinance  which  purported 
to  cancel  its  Cooperation  Agreement.   Plaintiff  also  sought  a  court  order  in- 
structing the  City  of  Cleveland  to  comply  with  the  agreement.   The  language  of 
the  final  paragraph  of  the  District  Court's  decision  (p.  264)  is  significant: 

Therefore,  it  is  hereby  ordered  that  the 
1971  Cooperation  Agreement...  is  declared 
to  be  a  valid  and  subsisting  contract  between 
the  parties;  that  it  has  not  been  nor  will  be 
cancelled  by  virtue  of  Ordinance  392-72,  which 
is  declared  to  be  unlawful,  null  and  void; 
that  the  defendants  are  permanently  enjoined 
from  any  further  proceedings  or  actions  in 
violation  of  or  interference  with  plaintiff's 
rights  under  the  1971  Cooperation  Agreement; 
and  that  the  defendants  are  ordered  to  comply 
with  said  contract  and  perform  all  provisions 
thereof.   (Underlining  added) 

This  order  was  affirmed  on  appeal  by  the  U.  S.  Court  of  Appeals  for  the  Sixth 
Circuit.   It  is  of  special  significance  for  this  fact  situation  that  the  court 
ordered  the  City  "...to  comply  with  said  contract  and  perform  all  provisions  thereof". 
This  is,  it  would  clearly  seem,  an  order  decreeing  specific  enforcement  of  the 
Cooperation  Agreement. 

In  addition  to  the  City  of  Cleveland,  case,  there  are  other  instances  where 
specific  enforcement  of  the  terms  of  cooperation  agreements  have  been  ordered. 
For  example,  in  State  ex  rel.  Helena  Housing  Authority  v.  City  Council  of  City  of 
Helena,  125  Mont.  592,  242  P. 2d  250  (1952)  and  Housing  Authority  of  City  of  Los 
Angeles  v.  City  of  Los  Angeles,  38  Cal.  2d  853,  243  P.  2d  515  (1952)  the  cooperation 
agreements  were  specifically  enforced  through  mandamus  proceedings. 

Particularly  pertinent  is  the  City  of  Los  Angeles  case,  supra.   In  that  case, 
the  City  of  Los  Angeles  refused  to  continue  performance  of  certain  of  its  obligations 
under  its  Cooperation  Agreement.   The  Court  detailed  these  refusals  as  follows  (p.  518) 

Specifically  the  city  has  refused  to  deed 
to  the  housing  authority  the  lands  acquired 
for  that  purpose  or  to  acquire  the  remaining 
unredeemed  parcels  in  the  area;  has  refused 
to  continue  with  the  proceedings  to  vacate 
and  close  streets  in  the  area;  has  refused 
to  withdraw  the  cessation  requests  made  to 
various  city  departments;  and  has  declined 
to  take  any  other  cooperative  action  necessary 
in  the  development  of  the  project. 
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Further,  the  Court  stated   (p.  519): 

But  having  taken  the  initial  discretionary 
action  to  bring  the  housing  authority  into 
operation  and  having  approved  a  project  and 
entered  into  a  cooperation  agreement,  there 
was  nothing  left  to  be  done  by  either  con- 
tracting party  but  to  perforin  administratively 
whatever  was  necessary  to  carry  the  agreement 
into  effect.   (citing  cases)   Thereafter  the 
city  may  not  refuse  to  cooperate  and  thereby 
decline  to  exercise  its  power  to  effect  the 
completion  of  the  project  except  as  may  be 
otherwise  specifically  provided  by  the  statute 
under  which  it  is  operating. 

After  an  exhaustive  review  of  various  contentions  raised  by  the  City  of  Los  Angeles, 
the  Court  concluded  (p.  524)  that  "...the  law  enjoins  upon  the  city  the  duty  to 
perform  the  terms  of  the  agreements  entered  into  with  the  housing  authority  and  to 
go  forward  with  the  exercise  of  the  powers  which  it  has  agreed  to  undertake  in 
cooperating  with  that  authority".   Accordingly,  the  Court  ordered  issuance  of  a  writ 
of  mandamus  directing  the  respondent  to  perform  the  terms  of  its  agreements. 

Recently  a  case  arose  in  Massachusetts  to  which  your  attention  is  directed. 
In  Lynn  Redevelopment  Authority  v.  City  of  Lynn,  1971  Mass.  Adv.  Sheets  1669,  275 
N.E.  2d  491  (1971)  the  plaintiff  (Lynn  Redevelopment  Authority) brought  an  action  of 
contract  against  the  City  of  Lynn  seeking  damages  of  $3,940,931  and  interest.   The 
facts  were  that  the  Lynn  Redevelopment  Authority  and  the  City  of  Lynn  had  entered 
into  a  written  contract  which  had  been  signed  by  the  Mayor  after  City  Council  approval. 
Under  the  contract,  the  City  of  Lynn  obligated  itself  to  pay  the  Authority  $3,940,931 
by  January  30,  1969.   The  City  failed  to  make  any  payments  against  that  obligation. 
The  Court  concluded  that  Gen.  Laws,  Chapter  121,  Sec.  26CC  (now  Chapter  121B,  S.20) 
and  related  sections  of  Gen.  Laws  Chapter  121  authorized  the  City  to  enter  into  the 
contract.   Accordingly,  summary  Judgment  for  plaintiff  was  entered  in  the  full  amount 
claimed  with  interest. 

In  addition  to  the  Lynn  Redevelopment  Authority  case,  there  is  ample  Massachusetts 
decisional  lav;  to  support  the  proposition  that  after  a  municipality  enters  into  a 
contract,  its  obligations  cannot  be  affected  by  any  later  vote  to  rescind.  E.g., 
Braintree  Water  Supply  Co. v.  Inhabitants  of  Braintree,  146  Mass.  482  (1888); 
Hall  V.  Inhabitants  of  Holden,  116  Mass.  172  (1874);  Hunneman  v.  Inhabitants  of  Grafton. 
10  Met,  454  (1845).   See  also  Brucato  v.  Lawrence,  338  Mass.  612,  614-16  (1959). 
See  also  the  recent  decision  of  a  Supreme  Judicial  Court  justice  requiring  the  Boston 
School  Committee  to  honor  its  contract  with  the  State  Board  of  Education  for  the 
use  of  a  new  building  by  the  Eiiglish  High  School,  Board  of  Educ .  of  the  Comm.  of  Mass. 
V.  School  Committee  of  the  City  of  Boston,  S.J.C,  No.  73-106  Eci.(July  16,  1973). 
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CONCLUSIC'N:   The  question  of  whether  the  bond  order  can  be  rescinded  must  be 
considered  in  the  light  of  the  City's  continuing  obligations  under  the  Cooperation 
Agreement.   Article  2  provides  in  mandatory  language  that  the  "City  will  provide.  .  . 
$6.8  million.  .  ."  There  appears  within  the  Agreement  no  provision  for  cancellation, 
rescission  or  unilateral  modification  of  the  Agreement  or  any  of  its  terms  by  the 
City.   Sufficient  case  law  exists  to  support  the  contention  that  the  terms  of 
Cooperation  Agreements  may  be  specifically  enforced.   Therefore,  it  must  be  concluded 
that  any  attempted  rescission  by  the  City  Council  of  the  City  of  Boston  of  its 
Bond  Order  would  not  relieve  the  City  of  its  obligation  to  comply  with  the  terms 
of  Article  2  of  the  Cooperation  Agreement.   Any  contrary  construction  would,  in 
effect,  permit  the  City  to  rescind  the  Cooperation  Agreement  unilaterally.   That 
result  is  clearly  prohibited  by  the  case  law  cited. 


Respectfully  Submitted, 


Arthur  G.  Coffey 
Assistant  General  Counsel 
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